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1 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT FOR | 
THE DISTRICT OF COLUMBIA 


(Filed June 11, 1956) 
Holding a Criminal Term 


Grand Jury Impanelled April 26, 1956, Sworn In on May 1, 1956 


The United States of America Criminal No. 598-56 
Grand Jury No. 685-56 


) 
- ) 
: i 
Housebreaking and Larceny 
) 
) 


Charles L. Wynn, Jr. Unauthorized use of Vehicle 


(22 D.C, C. 1801, 2201, 2202, 
2204) 


The Grand Jury charges: 

On or about March 31, 1956, within the District of Columbia, 
Charles L. Wynn, Jr., entered the yard of The Trew Motor Co., Ines. 
a body corporate, where automobiles were deposited and kept for the 
purposes of trade, with intent to steal property of another. 

SECOND COUNT: | 

On or about March 31, 1956, within the District of Columbia, 
Charles L. Wynn, Jr., stole the property of The Trew Motor Co., Inc., 
a body corporate, consisting of one automobile, of the value of 
$2, 000. 00. | 
THIRD COUNT: 7 

On or about March 31, 1956, within the District of  Gciuabia: 
Charles L. Wynn, Jr., feloniously did take, use, operate and remove 
the automobile of The Trew Motor Co., Inc., a body corporate, from a 
lot and did operate and drive said automobile for his own profit, use and 
purpose, without the consent of The Trew Motor Co., Inc. , a body 
corporate, the owners of said automobile. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ K. G. Fedwick (?) 
Foreman. 











(Filed July 30, 1956) 


Criminal No. 798-56 
Grand Jury No. Orig. 


The United States of America 
7; 


Charles L. Wynn, Jr. Housebreaking, Grand Larceny 
and Unauthorized Use of Vehicle 


(22 D.C.C. 1801, 2201, 2204) 


ee ee ee eee ee eee” 


The Grand Jury Charges: 

On or about November 19, 1955, within the District of Columbia, 
Charles L. Wynn, Jr., entered the yard of The Trew Motor Co., Inc., 
a body corporate, where automobiles were deposited and kept for the 
purpose of trade, with intent to steal property of another. 

SECOND COUNT: 

On or about November 19, 1955, within the District of Columbia, 
Charles L. Wynn, Jr., stole the property of The Trew Motor Co., Inc., 
a body corporate, consisting of one automobile, of the value of $3600.00. 
THIRD COUNT: 

On or about November 19, 1955, within the District of Columbia, 
Charles L. Wynn, Jr., feloniously did take, use, operate and remove 
the automobile of The Trew Motor Co., Inc., a body corporate, from a 
lot and did operate and drive said automobile for his own profit, use and 
purpose, without the consent of The Trew Motor Co., Inc., a body 
corporate, the owner of said automobile. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 





A TRUE BILL: 


/s/ XK. G. Fedwick 
Foreman 





111 (Filed November 14, 1956) | 
VERDICT i 
* * * * + 


The jury returns into Court and upon their oath say that the 
defendant is guilty as charged; and thereupon, the Court directs that a 
judgment of acquittal be entered as to Count Three; a a judgment 
of acquittal is entered as to Count Three. 


* * * x * 


113 (Filed November 30, 1956) 
ORDER 


Criminal No. 598-56 Charge: Housebreaking and Larceny; 
Unauthorized Use of Vehicle. 


On this 30th day of November 1956, came the attorney of the 
United States; the defendant Charles L. Wynn in proper person and by 
his attorney John J Dwyer, Esquire; whereupon the defendant's motion 
to set aside the verdict, coming on to be heard, after argument by 
counsel is by the Court denied. 

* a * * 
115 (Filed January 18, 1957) : 
JUDGMENT AND COMMITMENT | 

On this 18th day of January, 1957 came the attorney for the 
government and the defendant appeared in person and by counsel, John J. 
Dwyer, Esq. ! 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of housebreaking 
and larceny, as charged in Counts One and Two and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, : 

IT IS ADJUDGED that the defendant is guilty as charged and con- 














victed. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment ior a period of: 

Two (2) years to Six (6) years on each of Counts One and Two; 
Said sentence by the counts to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph C. McGarraghy 
United States District Judge 


(Filed June 4, 1957) 
EXCERPTS OF PROCEEDINGS - NOVEMBER 13 - 14, 1956 


HOWARD BUSSEY 


was called as a witness by the United States 
DIRECT EXAMINATION 


BY MR. BELCHER: 

Q. Now, directing your attention to March 30 of this year, 1956, 
were you still employed with the Trew Motor Company at that time? 
A. Yes, sir. 

Q. Were you still locking premises for the Trew Motor Company 
at thattime? <A. Yes, sir. 

Q. Did part of your duties encompass the locking of the so-called 
north lot? <A. Yes. 

Q. How do you lock the north lot of the Trew Motor Company? 
A. Well, it had two gates on the north lot. 

Q. Two gates that come together? A. Yes, sir. 

Q. How are those gates secured? A. Pulled to and a chain on 
them and lock, you have to take a key to unlock it. 

Q. A padlock through achain? A. Yes, sir. 





9) ! 
Q. Did you lock those premises on March 30 of this year? 
A. Yes, sir. i 
Q. By means of the padlock as you have described? A. Yes, 


Q. Did there come atime after you had - those premises 
that you returned to that same lock? A. Yes, sir. 

Q. When was that, sir? **** A. is wie I think 
it was that Monday morning. | 

Q. And what condition was the lock, sir, when you found it? 
A. It was sawed off, the lock was sawed off, not the chain, just the 
lock and it was laying on the ground. ! 

Q. Andthe gate, was it openor shut? A. It was open. 

Q. Anddid you report what you found to someone ? A. Yes, 


Q. And who did you report that to? A. Mrs. Bass. 


*x m % 


ROSCOE BASS 
was Called as a witness by the United States. 
DIRECT EXAMINATION 
BY MR. BELCHER: 


* * * * * 


| 


Q. Andin March, March 30 of this year, 1956, where were you 
employed, if anywhere? A. At the same place, Trew Motor Company. 


Q. In what capacity? A. Assistant sales manager. 
* * * * * 


Q. Now, sir, did there come a time in March of 1956, March 30, 
that Mr. Bussey came to you? A. Yes, sir. 

Q. And did he make a report to you? A. Yes, sir. 

Q. Asa result of that report of March 30 by Mr. Bussey, did 
you do anything? A. Yes, sir, I did. : 

Q. What was it you did, sir? **** A. I came to work which 
was on a Saturday morning, and I found our backyard, in other words, 
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the north lot, had been broken into. Bussey had foundit. He opens up 
and closes those lots. 

And we begun to examine the locks on the gate and the lock appear- 
ed to us to have been sawed, not cut, but sawed. * * * * 

% * * * * x 

Q. What was the result of such aninventory? A. There was 
one Car missing. 

Q. Whattype of car? A. Brand new 1956 Plymouth black four- 


door sedan. 
x x * * * * 
THE WITNESS: The serial number was 15195216 and the D.C. 


Dealer tags were DA-2240 which was a 1955 tag. They were out on the 
first of that month. 
BY MR. BELCHER: 

Q. Now, sir, this particular car that you have described to us 
do you have any personal knowledge of where that automobile was on the 
late evening of March 30, 1956? A. Yes, sir, I do. 

Q. What knowledge do you have of its whereabouts? A. About 

6:30, just about that hour of the evening we were closing the lot. Our 
man, Bussey, who is the head porter there at that time, we were clos- 
ing the lot and the fact that I would be alone, in other words, I was the 
top man that would be on duty the next day and this car was set up for 
delivery at 11 a.m. Saturday morning; I made it a point to see that that 
car was in our building because we had a make-ready plant over in 
northeast. And this car going out that early we had to finish it up in 
the main building. 

Q. Now this car that you have described, is that the same car 
that you missed after your inventory the following morning? A. It 
was, yes, sir. 

* = * * * 

CROSS EXAMINATION 
BY MR. DWYER: 
Q. Did you ever report these cars missing to the police? 








A. Yes, sir. 3 
* * * * | * * 
THE WITNESS: Friday night the car was stolen. Saturday 
morning if Iam right, whatever date that is, I am sure it was the 31st 
of March, that is when I reported it. 
BY MR. DWYER: 
Q. That was to the Metropolitan Police Department? A. That 
is right. 
3 * K 
DELMAR F, REED 
was called as a witness by the United States. 
DIRECT EXAMINATION 
BY MR. BELCHER: 


* * * *x ote * 


Q. About May of this year, 1956, did there come atime when you 


took possession of a 1956 Plymouth black four-door sedan? A. I did. 

Q. Where did you take possession of that automobile ? A. Ina 
wooded section in the 4300 block of C Street, Southeast. 

* * * * ag * 

Q. * * * When you found the Plymouth, did it bear certain 
license tags? A. It did. It bore 1956 DC dealer tags DA-1023. 

*” * * * * aa 

Q. Now, Officer, when you and this defendant were returning 
from his premises where you took custody of him, did this defendant 
have anything to say or did he do anything? A. I falked with him in 
the cruiser on the way to headquarters. 

Q. What was that conversation? A. At which time I asked him 
about a 1956 black Plymouth sedan. And then he started to hold his 
head in his hands and started to pull his hair and murmur a few words. 
Then later at police headquarters I talked with him and he stated to me 
that he knew about this black 1956 Plymouth and that he did not steal 
that car but a fellow by the name of Dewey and another fellow by the 
name of Sonny Baer had stolen this car and all three of them had driven 
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to New York City. 
He then changed this statement and he stated to me that no, that 


was not correct; that he had rented this car from a fellow by the name 


of Dewey for $30 a day or a week, and that he knew the car was stolen 
but he had rented it. 

I also asked him at the same time about this Dodge and he stated 
that car was the same as the 1956 Plymouth. 

I then said to him, if this fellow Dewey or Sonny Baer is the sub- 
ject that then stole these cars, we will go back to the Identification 
Bureau and look in the I. D. Bureau files for pictures. This we did. 

We went back to the Identification Bureau files, looked for a 
subject by the name of Dewey. Then we looked for another subject by 
the name of Sonny Baer. 

This picture we found. I asked him if this was the same Sonny 
Baer he was referring to and he stated no, that this particular Sonny 
Baer was a relative or a friend of the family and that he had been up to 
his house and he understood that he was wanted by the police and he 
tried to sell him a gun at the time he was up at his mother's house. 

We then went back from the Identification Bureau, went back to 
the auto squad office. I then talked to him further and he told me that 
no, it was not Sonny Baer, Dewey and himself that went to New York in 
this car; that it was he and his girl friend, Myra Jackson. 

Myra Jackson was called and she .came into the office and talked 
with Wynn, myself and Lt. Williams. Myra stated in his presence that 
she had ridden to New York in the Dodge as well as this Plymouth, and 

to the best of my recollection, it was over two different holidays. 
I do not know the exact holidays. It would have been Thanksgiving and 
Christmas, but anyway, it was two different holidays that they had been 
to New York and he stated that Myra did not know anything about this 
particular car at all. . 
I also asked Myra about this fellow Dewey or Sonny Baer. She 


could give me no help whatsoever on either one of them as to identity. 
* 4 *x 5 K * 
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g ! 
I also asked him about the car being in New York City and he stated 
that yes, sir, the car was in New York City, the black Plymouth hnd 
that he had been arrested there by the Police and had been given five-or- 
some days by a Judge of that city to produce the — card and his 
driver's license. | 
He stated that later after the Judge had given him his personal 
bonds or something similar to this, he had gone back in front of the 
41st Precinct, had knocked the ignition switch out of the car, had got in 
the car and come back to Washington by himself. : 
* * * * 
CROSS -EXAMINATION 
BY MR. DWYER: | 


* * * * * ! * 


Q. This man Sonny Baer you Say the defendant mentioned to you? 


A. Yes, Sir. ? 
Q. Did you ever try checking with Sonny Baer? A. I did. 


Q. And the defendant was supposed to have told you that he was a 
friend of the family, right? A. That is what he said, friend or relative; 
I don't remember which now. 

Q. Did you ever check on that? <A. Noton that t part of it because 
I was unable to locate him. | 

* Xe x * * * 

Q. Incidentally, Officer, you mentioned this stolen car report. 
Did you receive a stolen car report on these automobiles? A. On both 
these cars mentioned here this morning? 3 

Q. Yes, sir. A. Yes, sir, there was a stolen car report made. 

* * * * * * 

Q. Are these national teletype reports that go out nationally ? 

A. Thatis right, to approximately 13 states. 
Q. They goto other states? A. Yes, sir. 3 
* * * * * * 
All that would take place the same day? A. Yes, sir. 
Is New York one of the 13 states you mentioned? A. Yes, 











10 
Sir, they would be on the hookup, I am sure. 
* ss * * * * 
69 MYRNA GAVONA JACKSON 
was Called as a witness by the United States. 
BY MR. BELCHER: 


* od * * * % 
70 Q. How do you know the defendant, socially, or business, or 
how? A. Well, he is just a friend of mine. 
x * * x ca xe 
71 Q. Now, did there come a time when you again rode with this 


defendant to New York City? <A. Yes. 

Q. When was that? A. On April 30. 

72 Q. This year? A. Yes, 1956. 

* * xe *x * ae 

Q. Did you go from Washington, D. C., to New York City on that 
occasion? A. Yes. 

Q. How long were you in New York City? A. About two anda 
half weeks. 

Q. What type of car did you go in from Washington, D. C., to 
New York City last April 30th? A. A Plymouth, black Plymouth. 

Q. Anew Plymouth or an old Plymouth? A. It was anew 





Plymouth. 

Q. Could that have been a 1956 Plymouth automobile, black, 
four-door sedan? A. Yes. 

Q. Who was with you and this defendant on that occasion? 
A. Just the defendant and myself. 

Q. No one else was with you? A. No. 

73 Q. Now, did there come a time that you went to the precinct in 

New York City with regard to this car on behalf of this defendant? 
A. Yes. 

Q. When was that? A. That was April 13th, on a Friday. 

Q. For what reason did you go to the precinct? A. Because he 
called me and said that the policemen had taken him up there for some 





L1 : 
reason. I don't remember the reason but they called me from the pre- 


cinct. 

Q. You did go down; is that correct? A. Yes. 

Q. Do you know a Private Keane of the New York Metropolitan 
Police Department? A. No, I don't know him. | 

Q. You did see a police officer when you went down to the precinct 
of New York City in April; is that right? A. I saw several police, yes. 

Q. Now, did there come a time that you saw " license tags on 
that automobile being changed? A. Yes. 2 

Q. When was that? <A. The morning of the 30th, I believe. 

Q. Of what month? A. Of April. 

Q. Where? A. In New Jersey. | 

Q. Where in New Jersey? A. At his sister's — I don't 
know the address. : 

Q. Whose sister's house? A. Charles Wynn' s. 

Q. Who changed the license tags? A. Ghats Wynn. 

CROSS-EXAMINATION 
BY MR. DWYER: : 

Q. Do you know where the car came from, Mrs. Jackson ? 

A. No. Junior -- Mr. Wynn -- said that he was renting it from Sonny 
Barr. | 

Q. Do you know Sonny Barr? A. I have only seen him once, 
but I don't know him. | 

Q. Well, now, was there any financial arrangement mentioned? 
A. Yes. : 

Q. What arrangement was mentioned? A. I think he had to pay 
him thirty dollars a week or thirty dollars for the whole trip. 

* * * * x * 

Q You referred to this April 30th date several times as the 
second time that you went to New York. Would that have been March 
30th? A. Yes. | 

Q. Would you say that your testimony about April 30th was mis- 
taken and it was March 30th actually you went up the second time ? 





12 
A. Yes. 
| * * * * * * 
76 Q. Now, directing your attention to the 30th of March -- Iam 


sorry -- did you make subsequent arrangements to rent the car that 
time? <A. Yes. 

Q. Do you know whom that car was rentedfrom? A. Sonny 
Barr. 

Q. Now, what time that date did Wynn pick youup? <A. About 
between 9:30 and 10 that night. 

Q. 9:30 and 10 that night? A. The 30th, yes. 

Q. Onthe 30th. What day of the week was that? A. That was 
on a Friday. 

Q. Friday night? A. Yes. 

Q. You leftfor New York then? A. Yes. 

* ae * * * * 

78 Q. Did they ask if the car was stolen up there? A. Well, at 
the 4ist Precinct they called Washington before we went to court and 
there was no record of it being stolen, and we had been in New York 
about two weeks then, almost. 

Q. Now, then, this was on the 13th of April; right? A. Yes. 
% * * * XK x 
79 JOHN KEANE 
was called as a witness by the United States. 
DIRECT EXAMINATION 
BY MR. BELCHER: 
* * * x me * 
Q. Do you know this defendant seated here? A. Yes. 
Q@. Have you seen him previously in New York City? A. Yes. 
Q. When wasthat? A. April 13, 1956, while I was on duty on 
the school crossing, I seen the defendant in a car. 
x * a * * % 
80 Q. What type of car was it he was driving? A. 1956 Plymouth. 
Q. What were the statements made by this defendant as to the 


13 
ownership of the car? A. He claimed he owned it. 

Q. Now, after that what did you do with this defendant? A. Well, 
I called lost property and was informed they had no record of this car. 

In the meantime while he was in the station house he requested to 
make a telephone call to a girl friend, Myrna Jackson, requesting her to 
bring the license and registration over. After waiting some 45 minutes 
she appeared at the station house with his wallet. He looked in it; no 
license or registration. He could not produce it. : 


We then put him in the cell and waited for the patrol wagon. I pro- 


ceeded with him then to Bronx Traffic Court where he was brought before 
the magistrate for no license and unregistered vehicle. The magristrate 
adjourned the case until the following Monday when the defendant was to 
reappear, ‘producing that license and registration. : 

Q. Did he ever appear, to your knowledge? A. ‘No. 

Q. What was done with the automobile? A. The automobile was 
impounded by the New York Police Departmeni and it was placed in front 
of the 41st Precinct station house on Simpson Street. I had a U.F. 49 
typed out by the clerk, signed by my desk lieutenant, which I took and 
pasted on the windshield, on the inside windshield of that car, showing 
that it was police property. 

Q I show you Government's Exhibit Number 2 dad ask you if you 
can identify that? A. Yes. : 

Q. And you identify Government's Exhibit Number 2 as what? 

A. Thatis the piece of paper that I pasted on the inside windshield of 
that car. 
CROSS-EXAMINATION 
BY MR. DWYER: 3 

* * * * x * 

84 Q. There was an ignition key then when the defendant was driving 
the car; is that correct? A. Yes. 

Q. Then you turned the keys in to the property clerk in the station 
house? A. That is correct. 

Q. You have no knowledge as to where the car = 3 put? A. In 
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front of the 41st Precinct. 

Q. Just left out there? A. In the street. 

Q. Do you know when it was missing? A. No. 

Q. Is that saying the car was stolen from in front of the Precinct? 
A. I did not receive information I think until a few days later the desk 
lieutenant stopped me and said, "I have just received a report that that 
car that was parked outside from Washington, D. C., has been reported 
found in Washington, D. C., stripped." 

* ae me * * * 

MR. BELCHER: Your Honor, I understand the defense 
counsel will stipulate the testimony of the Government's next witness, 
Private Masters of the Police Department, Identification Bureau. 

MR. DWYER: That is correct, Your Honor. I understand 
he will testify that the defendant's fingerprints were found on the mirror 
of one of the cars, which we of course admit. 

THE COURT: Which car was it? 

MR. BELCHER: 1956 Plymouth. That was the one we were 
just talking about. 

MR. DWYER: That was the testimony. We will so stipulate, 
Your Honor. 

ok * * * * * 
THE COURT'S CHARGE TO THE JURY 

THE COURT (McGarraghy, J.): Ladies and gentlemen of the 
jury, I believe this is the first case in which you have sat as jurors during 
this term; at least I know it is in this branch of the Court. Perhaps some 
of you were assigned in one of the other branches but, of course,I would 
not know about that. 

As you probably know, this is the time that it becomes the 
duty of the Court, after the evidence is all in and after counsel have made 
their argument, to charge you or instruct you with respect to the law that 
should govern you in your determination of the issues of fact in this case. 
It is my function :o charge you on the law of the case and it is expected 
that the jury will accept the instructions of the Court on the law, and 








15 
follow the law as given by the Court. 

The members of the jury have the sole danse and responsi- 
bility of being the triers of the issues of fact and deciding those issues of 
fact. It would be improper for me to attempt to influence you in the exer- 
cise of your responsibility as triers of the facts. | 

Counsel for the Governnient and for the Defendant have made 
opening statements and closing summations in which they have reviewed 
their version of the evidence. Of course, unless their recollection accords 
with your own recollection, your recollection is controlling because of that 
great responsibility which is yours. : 

Now, in this criminal case, as in all criminal cases, there 
are certain, what we might call, fundamental or elementary rules that 
govern the jury before we get to a consideration of the offense 
which has been charged. : 

The defendant, although indicted, is pnéenined to be innocent. 
And that presumption of innocence remains with him throughout the course 
of the trial until his guilt is established by evidence ale ia his guilt 
beyond a reasonable doubt. ! 

I referred to the fact that he had been reaethd That indict- 
ment will be given you so that you may take it into the jury room with you. 
But the indictment is not evidence of any crime. No inference of guilt 
should be taken from the fact that he has been indicted. — The indictment 
is the machinery under which the grand jury charges the defendant and the 
defendant thereby becomes acquainted with the charge he has to meet, and 
it is the machinery whereby he is brought to trial. That is the sole 
function. 


There is no duty on the part of the sineeed td prove his 
innocence. The burden is on the Government to establish the defendant's 
guilt of the crimes committed beyond a reasonable doubt. 


Now, that expression "reasonable doubt" you will hear fre- 
quently in the course of your service as jurors in the criminal branch of 
this Court. That expression means exactly what it says. It means a 
doubt based on reason, a doubt for which you can give yourself a reason; 


| 
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16 
not a doubt based on some whimsical speculation or capriciousness. 

The law does not require the Government to prove the guilt 
of the defendant beyond all doubt. It does not require the Government to 
prove the defendant's guilt to an absolute or mathematical certainty such 
as two and two make four. The Government is required to prove the 
guilt of the defendant toa moral certainty. 

We use the illustration in most of these cases by saying if 
after a fair comparison of all of the evidence you cannot say that you are 
satisfied of the guilt of the defendant, then you have a reasonable doubt 
and should acquit him. 

On the other hand, if after a fair comparison of all of the 
evidence you can say that you have an abiding conviction of the guilt of the 





defendant, such a conviction as you would be willing to rely upon in 
determining the more important affairs of your own everyday lives, then 
you do not have a reasonable doubt and would be entitled to find the 
defendant guilty. 

I said a moment ago that you are the exclusive judges of the 
issues of fact in this case. In exercising that function you base your 
decision solely upon the evidence that you have heard from the witness 

stand, the exhibits which have been received in evidence, the stipu- 
lations which have been entered into, and the inferences which are rea- 
sonably deducible from that evidence. 

If you can reconcile the evidence in this case with any reason- 
able hypothesis consistent with the innocence of the defendant you should 
do so and find him not guilty. 

As you are the sole judges of the evidence, you are of necess- 
ity the sole judges of the credibility of the witnesses because, as I am 
sure you realize, at least one of your principal functions is to determine 
the weight and the truthfulness of the testimony, which testimony do you 
believe, what weight shall you give to the testimony of the several wit- 
nesses, in determining the issue which you must decide which deals with 
the question of the guilt or innocence of the defendant. 

In this case -- rather there are two cases and I am going to 
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read the indictment in one -- and the indictment is precisely the same, as 
I understand it is, except for a date; am I correct in that, Mr. Belcher ? 

MR. BELCHER: That is correct, Your Honor. 

THE COURT: And then I am going to give you some specific 
instructions dealing with the issues of law in relation to the three counts 
of the indictment. This indictment reads -- I am reading the indictment 
in Criminal Number 798-56: | 

"The Grand Jury charges: 
"On or about November 19, 1955, within the 

District of Columbia, Charles L. Wynn, Ir. , entered 

the yard of the Trew Motor Company, Incorporated, a 

body corporate, where automobiles were deposited and 

kept for the purpose of trade, with intent to steal property 

of another." | 

That is a simple statement of a which I will 
give you the statute on it in a moment. But that charges housebreaking 

The second count: : 

"On or about November 19, 1955, within the 

District of Columbia, Charles L. Wynn, Jr., stole 

the property of the Trew Motor Company, Incorporated, 

a body corporate, consisting of one automobile of the 

value of $3,600." 3 

That charges grand larceny. 

The third count reads: ! 

"On or about November 19, 1955, within the 

District of Columbia, Charles L. Wynn, Sr. , feloniously 

did take, use, operate and remove the automobile of The 

Trew Motor Company, Incorporated, a body corporate, 

from a lot and did operate and drive said automobile for 

his own profit, use, and purpose without the consent of 

the Trew Motor Company, Incorporated, a body corpor- 

ate, the owner of said automobile. " | 


And that charges what we refer to as the unauthorized use of 





94 





18 


a motor vehicle. 

Now, aS I say, the indictment in the other case relates toa 
different date, March 31, 1956, and of course relates to a different auto- 
mobile as to which you have heard evidence. 

On the subject of housebreaking our Code reads in this langu- 
age -- while a good bit of it does not relate to the matter you have to de- 
cide, I shall read it all to you so you will get the continuity of the Code 
provision: 

"Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other building, 
or any apartment or room, whether at the time occupied 
or not, or any steamboat, canal boat, vessel, or other 
watercraft, or railroad car, or any yard" -- which of 
course is the critical word here -- "or any yard where 
any lumber, coal, or other goods or chattels are deposited 
and kept for the: purpose of trade, with intent to carry away 
any part thereof, or any fixture or other thing attached to 
or connected with the same, or to commit any criminal 
offense," shall be punished as the law provides. 

Now, in this case you have heard the testimony. And from 
the testimony you must determine, first, whether there was a breaking 
into this yard with the intent to commit crime -- as alleged in the indict- 
ment, with intent to steal property, that being the crime allegedly intend- 
ed; second, whether or not the defendant committed the breaking. 

As to that there is a rule that is frequently stated that posses- 
sion of the fruits of crime recently after its commission justifies the 
inference that the possession is guilty possession. And though only 
prima facie evidence of guilt may be of controlling weight, unless explain- 
ed by the circumstances or accounted for in some way consistent with 
innocence -- I say that it is only prima facie evidence and it raises an 
inference or justifies the inference, but that is for your to decide as to 
whether or not under the facts in this case there is sufficient evidence of 





19 
recent possession, unexplained, by the defendant to justify the inference 
that he was in possession of the fruits of the breaking into the yard of 
the Trew Motor Company. 

If you find by the evidence, established beyond a reasonable 
doubt, those elements that I related to you, then you would be entitled to 
find the defendant guilty of the first count of each indictment. 

On the other hand, if you do not find those facts established 
beyond a reasonable doubt, your verdict should be not guilty on the first 


count of the indictment. 


The second count of the indictment alleges grand larceny 


and I want to give you the definition of grand larceny: | 
"Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or up- 
ward," is grand larceny. 

"Feloniously take and carry away" means merely that the 
property must have been unlawfully taken by the defendant from the 
possession of another with intent to appropriate it to his own use. 

Thus, in order for you ta find the defendant yuilty of grand 
larceny under the second count of the indictment, you must find that the 
Government has proved beyond a reasonable doubt that the defendant took 
the automobile in question from the yard as to which there was testimony; 
two, that he did so unlawfully and with intent to convert it to his own use; 
and, three, that the automobile was of the value of $100 or more. Of 
course, I have already explained to you what is meant by reasonable 
doubt. i 

Here in the case of grand larceny, as I explained to you in 
connection with the charge of housebreaking, the courts have held that 
the unexplained exclusive possession of stolen property shortly after 

the commission of the larceny is an evidential fact which you may 
consider and which may satisfy you that the possessor is a thief, and 
may itself warrant a verdict of guilty. : 

I want to make it clear to you that you do not have to infer 
guilt from the circumstances, but you may infer guilt from the circum- 
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stances if you deem it wise to do so and deem it wise under all the cir- 


cumstances of this case. 

Now, the third count of the indictment, as I said, relates to 
unauthorized use of an automobile. As counsel for the Government stated, 
if you should find the defendant guilty on the first two counts, you would 
not come to a consideration of the third count of the indictment but you 
would find him not guilty under the third count, which I will explain to 
you in just a moment. 

If, on the other hand, you should find the Government has 
failed to establish the guilt of the defendant beyond a reasonable doubt 
as to the first and second counts, you will then determine whether or 
not the Government has established the guilt of the defendant beyond a 
reasonable doubt under the third count, which deals with the unauthorized 
use of a motor vehicle. That count is based upon our statute, which reads 
in this language: 

"Any person who, without the consent of the owner, 
shall take, use, operate, or remove or cause to be taken, 
used, operated, or removed from a garage, stable, or 
other building, or from any place or locality on a public 
or private highway, park, parkway, street, lot, field, 
inclosure, or space, an automobile or motor vehicle, 
and operate the same or cause the same to be operated 
or driven for his own profit, use, or purpose," shall be 
punished as stated in the statute. 

Now, the elements of that offense are, first, that the motor 
vehicle in question was stolen -- that is the first question which you 
must decide, were these automobiles stolen, -- second, that the 
defendant either took the automobile or that he used, operated, or 
removed it; and, three, that at the time the defendant used, operated, 
or removed the vehicle, he knew that it was stolen. 

If you find those elements established beyond a reasonable 
doubt, then of course you may find him guilty of the third count of the 
indictment; that is, if you have found him not guilty on the first and 
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second counts. | 
It is not necessary on this third count to show the defendant 
stole the automobile. It is sufficient to show that the defendant drove 
or used the vehicle, knowing it to have been stolen. — 
Knowledge that the vehicle has been stolen ordinarily cannot 


be proven directly because no one can see the operations of the mind of 





98 another human being. Knowledge may be inferred from circum- 
stances, things that are done, things that are said, and the surrounding 
circumstances. : 

Now, ladies and gentlemen of the jury, you have heard the 
evidence in this case. As I said a moment ago, you are the exclusive 
judges; that is your responsibility. The case has not been a long one 
such as the one that I just concluded yesterday. Iam sure you have the 
evidence in mind; I am not going to comment onit. I believe that I have 
outlined the principles of law that you should bear in mind in deliberating 
on the case and reaching your verdict. : 

Is there anything further, gentlemen? 

* * cs * * * 

MR. DWYER: * * * Further, if Your Honor please, with 

respect to the count on larceny, I think that one of the elements of 


larceny is an intent to permanently deprive the owner of his property, 
| 


99 and I don't believe Your Honor mentioned that. | 
THE COURT: I do not agree with you. "Intent to perman- 
ently deprive the owner" -- is that the Code provision of larceny? I 


have given the Code definition, I think. : 

MR. DWYER: I would request that. Furthermore, if Your 
Honor please, there has been no testimony as to the value. 

THE COURT: The jury will have to determine from the 
evidence what is the value. | 

MR. DWYER: Those are the requests I make. 

THE COURT: I will deny your requests. 3 


*x * * x x 


100 (Thereupon, at 2:10 p.m., the jury retired to the jury room 
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to deliberate its verdict. ) 


(Thereupon, at 4:45 p.m., the following occurred:) 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 


upon its verdict? 


THE FOREMAN: Yes, sir. 
THE DEPUTY CLERK: What say you as to the defendant 


Charles L. Wynn, Jr., in Criminal Case Number 598-56 on count one? 


Charles L. 


THE FOREMAN: On 598, count one, not guilty. 

THE DEPUTY CLERK: On count two? 

THE FOREMAN: On count two, not guilty. 

THE DEPUTY CLERK: 598-56. 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Count three of 598? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: What say you as to defendant 
Wynn in Criminal Case Number 798-56 on count one? 
THE FOREMAN: Iam sorry, sir. 

THE DEPUTY CLERK: What say you as to defendant Charles 


L. Wynn in Criminal Case Number 798-56 on count one? 


Charles L. 


THE FOREMAN: I have the numbers twisted. 

THE COURT: Take the verdict over again. 

THE DEPUTY CLERK: What say you as to defendant 

Wynn -- 

THE COURT: Read the number of the case first. Read the 


number of the case first so you won't get confused. 


Charles L. 


THE DEPUTY CLERK: In Criminal Case Number 598-56 -- 
THE COURT: Do you have that number, Mr. Foreman? 
THE FOREMAN: I have that, Your Honor. 

THE DEPUTY CLERK: What say you as to defendant 

Wynn, Jr., on count one? 

THE FOREMAN: On count one, guilty. 

THE DEPUTY CLERK: Count two? 

THE FOREMAN: Guilty. 
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THE DEPUTY CLERK: On count three? © 
THE FOREMAN: Guilty. ) 
THE DEPUTY CLERK: In Criminal Case Number 798-56, 


what say you as to defendant Charles L. Wynn, Jr., on count one? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: On count two? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: On count three? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman 
says you find the defendant Charles L. Wynn, Jr., in Criminal Case 

Number 598-56 guilty as charged; and in Criminal Case Number 
798-56, not guilty of all counts; and that is your verdict, so say you 
each and all? | 

(Affirmative response in unison. ) : 

THE COURT: Will the jury wait just a moment. May I 
speak with counsel, please? ! 

(At the bench:) ! 

THE COURT: As I understood the foreman, they found the 
defendant guilty on each of the three counts of one indictment. 

MR. DWYER: Yes, Your Honor. | 

THE COURT: And, of course, that would be contrary to the 
instructions which I gave them, as I understand it. 

MR. DWYER: Yes, Your Honor. 

THE COURT: That if they found him guilty on the first 
two counts, they could not find him guilty on the third. | | 

Do you have any suggestions ? | 

MR. DWYER: I move for a mistrial. : 

THE COURT: I don't think there is cause for a mistrial. I 
can send thd jury back or I can instruct them. What do you say, Mr. 
Belcher ? : 

MR. BELCHER: I would say either of the alternatives 
would be proper, Your Honor, in the situation -- just as well to instruct 
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them. 

THE COURT: I think I will instruct them on count three to 

return a verdict of not guilty. 

MR. DWYER: I will object, Your Honor, for the record. 

(In open court:) 

THE COURT: Members of the jury, I am fearful that perhaps 
I did not make the situation precisely clear; sometimes I fail in that. 

I thought I pointed out that if you found the defendant guilty 
on count one, which is housebreaking, and count two, which is grand 
larceny, the defendant could not be found guilty on count three of 
unauthorized use. 

I intended to say if you found him not guilty on counts one and 
two, you could then proceed to find him guilty on count three. 

But since you have found him guilty on count one of house- 
breaking and on count two of grand larceny of this one indictment. 

I will let your verdict stand as ta those two counts, which you have 
returned, and I will direct you to find a verdict of not guilty on count 
three of that indictment. Is that clear? 

Mr. Clerk, will you take the verdict? 

THE DEPUTY CLERK: Members of the jury, by direction 
of the Court in Criminal Case Number 598-56 your verdict is not guilty 
on count three and that is your verdict so say you each and all? 

(Affirmative response in unison. ) 

THE COURT: Very well, excuse the jury. 


*x * * a * * 
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STATEMENT OF OASE 
A three count indictment was filed in the United States District 

or the District of Columbia which charged as follows (Re, JeAs_ __ | 
16 Grand Jury Charges: | 

On or about March 31,1956, within the District of Columbia Charles L. | 
rn, Jre, entered the yard of the — Motor Coe, Ino. a body corporate, where 
tomobiles were deposited and kept for the purpose of trade, with intent to | 
teal property of another. 

Second Count: 

On or about March 31, 1956, within the Distriot of Columbia, Charles " 
Vynn, Jr., stole the property of the Trew Motor Co., Ince @ body corporate, | 
onsisting of one automobile of the value of $2,000.00. 

Third Count: 

On or about March 31, 1956, within the District of Columbia, Charles L. 
lynn, Jr., feloniously did take, use, operate and remove the automobile of the 


ew Motor Cos, Inc. a body corporate, from a lot and did operate and drive said 


_ 


automobile for his own profit, use and purpose, without the consent of the Trew 
Motor Coe, Inc. a body corporate, the ower of said automobile. 

there was another indictment, similar except for the date, but on that 
indictment the appellent was acquitted. 
| The evidence in the case presented by the prosecution on the above 


indiotment is substantially as follows: 





| The Government called as a witness Howerd Bussey, who testified that 


n larch 30, 1956 he was still employed with the Trew Motor Co (R.8, JA.) | 
that on March 30, 1956 he locked gates with padlock throush a chain (R.9,J.A. —) 
that on Yonday, the lock was lying on the ground, it had been sawed off and the 


sate was open. He reported his findings to Mrs. Bass (R.9,10, JoAs 


de to him on March 30, 1956; that on Saturday morning he found that the north 


TSS557 


ot hed been broken into and e 1956 Plymouth black 4 door sedan was missing (R.18 


Roscoe Bass was called by the prosecution and testified that report wa 
hos 3 Jehe____)i he reported it to the police on Saturday (Re 23, JeAs__). ‘the 


Re 20, JA )e 


yD 








ww ‘a 


300 block of ¢ Street, SE, (R28, JA. 
n956 at 6330 AWM. in mother's home, 


DAe1023 (R32, TeAy__) 


The Plymouth bore 1956 DeC. dealer tars 


The appellant told officer Reed that the appellant knew 


—.)} that he arrested appellant on Hey | 
{ 
| 
about this black 1956 Plymouth and that he did not steal that cer but two others | 


He then changed this statement to he had rented the car from 


named person for $30 a day or week and that he knew the 


om he named did, 
| car was stolen but he 


ad rented it; that he end his pirl friend, Myrna Jackson went to New York in the 


car (R, 44,45, JeA.__)3 that he had been arrested in New York, released on his 


own recognizance, he knocked the ignition switch out of the car and came back to 


‘ashington by himself (R.47, J.A. ). 


Myrna Gavona Jackson, also called by the Govennent testified that the 


pPpellant is a friend of hers and that on April 30, 1956 rode from Washington, D.C. 


to New York City with appellant in Plymouth; thet on Friday, April 13, went to 





precinct in New York (R. 70 to 73 inoed Ae ). She did not know there the 


car came from but stated that the rental agreement was for $30 a week or for the | 
Whole trip; she changed date from April 30 to Merch 30, 1956 that she rode to | 
the car was rented from Sonny Barr (R.74,75, JeAs__) 


in New York, police called 


New York; 3 at the Precinct | 


“Yacshin-ton and there was no record of it being stolen | 


R78, JeAn +), 


A New York City policeman called by the prosecution testified thet he 


prrested appellant in New York on April 13, 1956, and appellant claimed he owned 
1956 Plymouth (R. 79,80, JA. 


)3 that lost Property had no record of car 
| (R.81, J olix 


—___.)+ Officer Reed had testified that stolen cer reports go to othe 
states, including New York (R.63,64, J.A, ) 
There was a stipulation that appellant! 

“ror of the 1956 Plymouth (R.87, Jed) 


| 
| 8 fingerprints were found on the 


The foreman of the jury in announcing the verdicts got the two cases 


against the appellant twisted, first scquitting on Or. Case No, 598-56, then 


announcing guilty, while acquitting on Cr. Case How 798-56 (R.100,101, 7.4, } 


(OStttiawass cen e 


The appellant was sentenced two (2) years to six (6) years on each of 





Counts one and two, said Sentence by the Counts to mun concurrently (R.115,J.A, 





nen 
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STATUTES, REGULATIONS AND RULES INVOLVED 
Title 22, D.O.ode (1951 Edition) Sections 1801, 2201, 2202, 2204 
Rules 20(a),29(b) Federal Rules of Criminal Procedure. 
Art 3, Sece2 Pare 3 of the United States Constitution. 


Sixth Amendment of the United States Constitution. 


STATEMENT OF POINTS 


The Court erred: (a) in refusing to give requested instruction on a 


——————————— 


basic issue. 


(b) in refusing to grant a mistrial. 
(c) in directing a verdict as to one of three counts 


under the circumstances where the jury has apparently 


disregarded the Court's instructions. 





(d) in refusing to grant a directed verdict after trial 


~ 


an requested by appellant. 
The Court invaded the province of the jury and the Constitutional righté 


f the appellant. 


SUMMARY OF ARGUHENT 





when the evidence, weonsidered in the light most favorable to the Govern- 





| 
ent, shows the appellant to be quilty of the lesser count of three, and the ry 


| ewinjoa punog jeulbye ety Woy 


a7 
4 
9 
O 
>| 
In 








a disregard of the instructions of the Court brings in a verdict contrary, 4 


oon by the Court to grant a mistrial but instead to direct the jury to acqui 





n the lesser count, leaving stand the verdict on the graver counté, along with 





other errors, is an invasion of the province of the jury, & violation of the 





Constitutional rights of the appellant and such prejudicial error as to require 


: 
reversal. | | 


ae ¥ 


ARGUMENT 


We are not unmindful of the rule that wide disoretion is vested in 
the trial Court in deciding whether a nueextat shall be declared. That discretio: 


owever, is not absolute. Guedon ys.. ee 160 Or. 621, 87 P (2d) 209. The 


Court has long favored the rule of ‘disoretion in the trial judge to declare a 
leteteaed and to require another panel to try the defendant if the ends of justic 
will be best served. Prook vs. North Caroline, 344 U.S. 424, Wade ve. Hunter 

336 UeSe 684, In the instant case, the Court recognized that the verdict of the 
jury was contrary to the instructions (R.100,J.A.___) as given (R.96,97,JeAe 
Defense counsel immediately moved for a mistrial (R.102, J.A._}» The Court 
denied the motion (R102, J.A.___) and elected to instruct the jury to return a 
verdict of not guilty on count three (R102, 103,J.A.__) to which defense couns@l 
objected (R.103, JeA.__). The Court stated, "Members of the jury, I am fearful 
that perhaps I did not make the situation precisely clear; sometimes I fail in 


that." (R103, JA. ). then an experienced trial judge declares that he "did 





not make the situation precisely clear", that fact alone necessitates a new trial. 


See UsSe vse Ditfatteo 169 F.(2d) 798,801. The Court contimed, "but since you 














have found him guilty on count one of housebreaking and on count two of grand 
pron of this one indictment, I w ill let your verdict stand as to those two 


lcounts, which you have returned, and I will direct you to find a verdict of not | 


@UINJOA punog jeulBue ety Woy 
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guilty on count three of that indiotment® (R103, JeAs____)» In doing this, it 

is patent under the circumstances of this caso that reversible error was nade. 
la verdict rendered in disregard of instructions is regarded as contrary to law 
lana will be set aside on eo motion for a new trial or on the Court's own motion. 
US. vs. Frankfeld, 103 Fe Supp.48. In most jurisdiotions, if the jury disregard 
the law favorable to the accused and finds him guilty, the verdict may be set 
leetas and a new trial ordered. Underhill's Criminal Evidence, Fifth Edition, 
1957, 7000 1371. In the instant case, it was the duty of the Court to direct the| 
‘jury to reconsider their verdict when satisfied that there was a palpable mistak 


|-- the Court should have direoted the jury, under proper instructions, to retire 


———_—_¢— 


and bring in an amended or corrected verdict. U.S. vs. Frankel, 65 F.(2d) 285. 





A defendant on trial on an indictment in a federal court is entitled if Judgment 


end sentence is to be imposed on him to have his guilt found by a jury specifically 


i 


lhe not by way of possible inference. U.S. vs. Dilattoo, supra 


wn nt te ee ase ee ne Serer eater nas me ranens mene ms < ggg 8m RO 
{ 





a ae Or, ae a eer -oe « 


cu _— 
As this Honorable Gourt said so well in Cooper v5e UeS. 218 F. (2d) 39,41, 
"The applicable rule is laid down in Qurley v. United States(160 F. (2nd) 229) 
~-w= the judge met not impinge upon the functions of the jury ~~", the trial 
Judge had noted that this was the first case in which the jurors had sat this 
term in this branch of the Court (R.88, ‘JeA.___)« For any first juror vhat | 
happened mist startle his memory; it was reversibly prejudicial to appellant. | 
It is submitted that there were factual matters to be determined by the jury 
in regard to the three counts of the indictment and due defernce is due the jury, 
in resolving factual issues. Douglas v. U.S. 239 Fe(2d) 52. A judge may not | 
direct a verdict of cuilty no matter how conclupive the evidence. United Broth 
of Carpenters and Joiners of Amer. v. U.S. 330 U.S, 395, nor direct the jury to 
find a material fact against the defendant, Fleishman v. U.S., 174 Fe (2a) 519. 
And wheat a judge is forbidden to do directly he may not do by indirection. 
U.S. ve Collins, 166 F.(2d) 123, ‘The weighing of evidence, drawing of inferenc 
and balencing of hypotheses in oriminal prosecution -- are functions of jury, 
not of trial court. Roberts v. UsS., 151 F.(2d) 664, Here, the action of the 


| 
| 
‘Court was in effect a decision by the Court, upon the law and facts that the | 
accused is guilty of counts one and two. If the judge may decide that one or | 


pone material allegation is proven, he may decide that all are proven, and 29] 
direct a verdict of guilty. This he may not do. ‘The U.S. Constitution puarantees| 
the right to trial by jury. Art 3, Sec.2 Par.4 and Amendment V1{6). The Consti- 
tutional ripht of the accused to have his guilt or innocence determined by a 
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jury of his peers cannot be denied by the erbitrary exercise of judicial power, 


UeSeve Taylor, 11Fed. 472 . while under Rule 29(a) end 29(b) of the Federal Rule 





of Criminal Procedure Courts have the power to correct any uncertainty in a verdict 


judge to instruct the jury upon all essential principals of law raised by the 





trial, and their duty to be governed thereby. Sparf v. U.S. 156 Ue. 51. 


1 


: 
' 
i] 


before discharging the jury, this was not such a situation, It was the duty of * 
' 
| 


! 

ssa.) asking that the Court direct a verdict of not guilty or in the alternetive 
averd a new trial(R.112, J.A._). This motion was denied (R.113, TrAc__)e 

This was proper procedure to raise the question as to the sufficiency of the e 


evidence. See O'Neal ve UeSe, 240 F. (2d) 700. 





HY es 
The appellant, according to testimony presented by the Government, 
admitted inter alia, that he did not steal the car; that he rented the car and 


he and hie girl friend went to New York in the car(R.44,45, JeAe Ls 


—_—_—— 


Myrna Jackson, the girl friend, also called by the-Government, corroborrated 


) and thet car wae 





going to New York in car with appellant (R.71,72, JA. 
rented (R.74,75,76, JeA. : ). John Keane, a New York City policeman | 





called by the Government testified that he saw the appellant in New York on 


April 13, 1956 (Re 79, JoAs__)j that Lost Property had no record of car (R. 81, 










JeAe___)» The report had been made to Washington police on Saturday, March 31, 
1956 (R. 23, JeAs__) and such reports go to other states, New Yor!: included 
(R. 63,64, JA. ). the testinony exonerates the appellant as to the 
very counts of the indictment on which hestands convicted. then the prosecution, 
as in the case at Bar, offers a statement of the accused which tends to exculpate 
him, he is entitled to whatever benefit such statement affords, 
Seotion 821, even to an acquittal when it is wholly exculpatory, State ve Simmons 
240 NeO. 780, 83 SeE. (2d) 904, In addition, here there is corroborration of th 
exculpatory statement, a fortiari it seems that the appellant should be acquitted 
on those counts ep Saath he stands convicted. 

In count two, the appellant was charged with Grand Larceny. The Record 
is void of any proof of the value of the car. Counsel for the defense pointed 
out to the Court the failure of the prosecution to prove the valup of the car 


(R99, JA. | ). the Court replied,"The jury will have to determine from the 





| 
evidence vhat is the value."(R.99, J.A._)» This was reversible error an that | 
the value of the property is a material element of the offense charged, and it 
mist not only be alleged, but like all other seatutory ‘slemente defining the | 
crime it mst be proved by competent evidence to the satisfaction of the jury 
beyond a reasonable doubt. He ve UeSe, 263 Fed. 459. The Court in its instruc- 
tions as lerceny said,--"~-'feloniously take and carry away! means merely that 
the property mist have been unlawfully taken by the defendant from the possessio 
of another with intent to appropriate to his ow use."(R.95, JeAs___)« Defense 
counsel pointed out to the Court, "----I thin that one of the elements of larce 
4s en intent to permanently deprive the owner of his property and I don't believ 


your Honor mentioned that." (R98, JeAs___). The Court disagreed and denied the 


that in order to constitute a lerceny the teking and carrying away mist be 


a A 


| 
requested instruction (R99, JeA. ).This was reversible error. It is cit 
| 








, SF 
















accompanied by an intent to steal, The intent to steal always comprises an inten 
to permanently and wrongfully deprive the owner of the possession of the property. 
Thus a teking with an intention to return the property after using it, is not 
theft but mere trespass or conversion. Unlawful talking is not sufficient. It 

st be coupled with the intent to steal. Ryan Vo Usie, 26 App. D.C. 74. Request 
nestructions, when legally accurate and warranted by the evidence, may not be 
efused, unless they ere adequately covered by other instructions in the charge. 
t is submitted this refused request was not adequately covered by other instruc 
ions in the charge. The appellant is entitled to instructions appropriate to 
orbid the practice of compromise verdiots (dictum) Stein v. New York, 346 U.S. 
56. Conviction ought not to rest on an equivocal direction to the jury on a basi 
Bsue MoFarland ve U.S., 174 Fe (2d) 538. A verdict renderd in disregard of 
orrect instructions will be set aside, how mich more 60 should a verdict be set 
side where requested instructions, legally accurate and warranted are refused 

d where the verdict is contrary to the charge of the Court, to the law and to 

© evidence. there, as here, the scales of justice are delicately poised between 
ilt and innocence, error which under sone ciroumstances would not be ground for 


eversal cannot be brushed aside as immaterial. Glasser v. U.S. 315 UsS. 8. 


CONOLUSION 


In conclusion, appellant submits to this Honorable Court that the 
\Court below committed prejudicial and reversible error as to each and all of the 
ae hereinbefore set forth in the appellant's brief, and therefore, counsel | 
respectfully urges this Honorable Court to reverse the verdict and judgment 


entered against the appellant by the Court Relow, 7 
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QUESTIONS PRESENTED 


This is an appeal from a judgment of conviction entered 
by the District Court after a jury had found appellant 
guilty on the two counts of housebreaking and larceny. 
In the opinion of the appellee, the following questions are 
presented: 


1. Whether the evidence adduced at the trial—to wit: 
that the wholly enclosed lot of an incorporated auto sales 
agency was broken into and an auto was stolen therefrom 
and appellant was driving such auto immediately after the 
discovery of the theft and gave contradictory explanations 
of his possession of such auto—was sufficient to support 
the verdict? 

2. Whether the District Court erred in directing a ver- 
dict of not guilty on the third count in the indictment 
which charged appellant with the unauthorized use of a 
vehicle, when the District Court had instructed the jury 
it might return a verdict on such count only if it found 
appellant not guilty on the first two counts and when the 
jury returned a verdict of guilty on all three counts? 

3. Whether the District Court committed prejudicial 
error when it instructed the jury that an element in the 
larceny count to be proved was an intent by appellant to 
convert the auto he had taken to his own use, when the 
District Court refused appellant’s request to instruct the 
jury that an element in the larceny count to be proved 
was an intent by appellant to permanently deprive the 
Trew Motor Co., Inc., of its property, and when the District 
Court imposed concurrent sentences on appellant for his 
convictions on the larceny and the housebreaking counts? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,977 
Cuartes L. Wynn, APPELLANT 
v. 


Unrtep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 6, 1956, a three-count indictment was filed in the 
District Court which charged that on or about March 31, 
1956, appellant (1) entered the yard of the Trew Motor 
Co., Inc., with intent to steal another’s property, (2) stole 
an auto of the value of $2,000.00 which was the property 
of the Trew Motor Co., Inc., and (3) feloniously did take, 
use, operate and remove an auto belonging to the Trew 
Motor Co., Inc., from a lot and did operate it for his own 
profit without the consent of the Trew Motor Co., Ine. 
(J.A. 1). Appellant who was represented by counsel en- 
tered a plea of not guilty to these charges of housebreaking, 
grand larceny and unauthorized use of a vehicle (R. 107). 
To prove the allegations in the indictment, the Government 
called to testify at the trial: Howard Bussey (R. 3-10) 


(1) 
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(J.A. 4-5), an employee of Trew Motor Co., Inc., who 
discovered that the Company’s auto lot had been broken 
into; Roscoe Bass (R. 15-24) (J.A. 5-7), Assistant Sales 
Manager of the Trew Motor Co., Inc., who ascertained 
that an auto was missing from the Company’s auto lot 
and made a report of such fact to police; Myrna Jackson 
(R. 69-79) (J.A. 10-12), appellant’s girl friend who rode 
with him in the missing auto to New York City on March 
30, 1956; Officer John Keane (R. 79-87) (J.A. 12-14), 
of the New York Police Department who stopped appellant 
in New York City in the missing auto; and Detective 
Delmar Reed (R. 24-40, 44-48) (J.A. 7-10), of the Metro- 
politan Police Department who found the missing auto in 
the District of Columbia and arrested appellant. 

The evidence adduced at the trial from the testimony of 
the above witnesses showed the following: The Trew Motor 
Co., Inc., was located at 1526 14th Street, N. W., within 
the District of Columbia. There are two adjoining lots 
in the back which are referred to as the ‘‘north lot.’’ 
(R. 16). The ‘‘north lot’’ is enclosed by a high wire fence 
with barbed wire at the top (R. 17). The ‘‘north lot’’ is 
locked up each night by pulling two gates together, putting 
a chain through them and padlocking the chain. The 
‘north lot’’ was locked on the night of Friday, March 30, 
1956. (J.A.45). The following day the gates were found 
open and the padlock sawed through (J.A. 5, 6, 7). An 
inventory was taken of the entire lot and one auto was 
missing—a 1956, black, four-door Plymouth sedan bearing 
1955 D. C. license tag DA-2240. Roscoe Bass had made it 
a point to see that the auto was on the ‘‘north lot’’ on 
Friday, March 30 because it was scheduled for delivery 
on Saturday morning (J.A. 6). The fact that the auto 
was missing was reported to the Metropolitan Police De- 
partment on Saturday, March 31 (J.A. 6-7). 

Myrna Jackson rode with appellant alone to New York 
City on March 30, 1956, in a 1956, black, four-door Plymouth 
sedan (J.A. 8, 10, 11-12). She saw appellant change the 
license tags of the auto on March 30, 1956, at his sister’s 
home in New Jersey (J.A. 10, 11, 12). Appellant told 
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Myrna that he was renting the auto from one Sonny Barr 
(J.A.11). On April 13, 1956, New York City Police Officer 
Keane, while on duty, stopped appellant and requested his 
registration card and driver’s license. He was unable to 
produce them, although he claimed to own the 1956 Ply- 
mouth he was driving. (R. 80) (J.A. 13). At appellant’s 
suggestion, Myrna Jackson was asked to come to a New 
York Police precinct and to bring appellant’s registration 
ecard and driver’s license, but she did not have them. (R. 
76, 77, 79). The New York Police called the District of 
Columbia but there was no record of the car having been 
stolen (J.A. 12). Appellant was brought before a magis- 
trate in the Bronx Traffic Court who adjourned the case 
until the following Monday and instructed appellant to 
return with the necessary documents. Appellant’s auto 
was parked on the street in front of the 41st Precinct 
station house and a sticker was pasted on the inside of the 
windshield to identify the auto as being police property. 
(R. 79) (J.A. 13). The keys to the auto were deposited 
in the station house (J.A. 13). Appellant went fo the auto 
parked in front of the station house, ‘‘knocked the ignition 
switch out of the car,’’ and drove back to Washington, 
D. C., by himself (J.A. 9). 

Detective Reed took possession of a 1956, black, four- 
door Plymouth sedan in May, 1956, in the 4300 block of C 
Street, S.E. (J.A. 7). The auto bore 1956 D. C. license 
tag DA-1023 and had been reported at the Metropolitan 
Police Department as a stolen auto (R. 32, 28-29) (J.A. 9). 
Detective Reed found under the front seat a New York 
City Police Department property identification sticker 
rolled up in a very tight ball (R. 29-30). Detective Reed 
contacted the New York City Police Department and, as 
a result of their teletyped answer, went to appellant’s 
home and placed him under arrest (R. 31, 32). On the 
way to Police Headquarters in a cruiser with Detective 
Reed, appellant held his head in his hands and pulled his 
hair and murmured a few words. At Headquarters, ap- 
pellant stated that one Sonny Baer and one Dewey had 
stolen the auto and that he had gone to New York City 
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with them. Appellant stated that he had rented the auto 
from Dewey and that he knew it had been stolen. (J.A. | 
7-8.) Appellant and Detective Reed leafed through the 
Identification Bureau files for pictures of Dewey and Sonny 
Baer. They found a photo of Sonny Baer but appellant 
stated that that was not the right man. Appellant stated 
that Sonny Baer, Dewey and he had not gone to New York 
City but rather he and Myrna Jackson had driven there. 
Appellant stated that Myrna knew nothing about the auto. 
(R. 45, 46-47). 

At the conclusion of the presentation of the evidence 
at the trial, the District Court instructed the jury on pre- 
sumption of innocence, reasonable doubt, and eredibility of 
the witnesses (J.A. 15, 16). The District Court charged 
the jury that in order to find appellant guilty on Count 
One it must find beyond a reasonable doubt that appellant 
broke into the yard of the Trew Motor Co., Inc., with an 
intent to commit a crime. The District Court stated to 
the jury that the possession of the fruits of a crime recently 
after its commission justifies an inference that the posses- 
sion is guilty possession. The District Court stated that 
such an inference was only prima facie evidence (J.A. 
18, 19). The District Court charged the jury that in order 
to find appellant guilty on Count Two it must find beyond 
a reasonable doubt that appellant unlawfully took the auto 
from the yard of the Trew Motor Co., Inc., with intent 
to convert it to his own use and that the auto was of 
$100.00 or more value (J.A. 19). The District Court 
stated to the jury that the unexplained exclusive posses- 
sion of stolen property after the commission of a larceny 
is an evidential fact which it might consider and that it 
might, but need not, infer guilt from such circumstances 
(J.A. 19-20). The District Court charged the jury that in 
order to find appellant guilty on Count Three it must find 
beyond a reasonable doubt that the auto had been stolen, 
that appellant took it or used it, and that appellant knew 
it had been stolen. The District Court instructed the jury 
that it might find appellant guilty on Count Three if it 
had found him not guilty on the first two counts (J.A. 
20, 21). Appellant requested the District Court to instruct 
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the jury that an element of larceny is an intent to per- 
manently deprive the owner of his property and the Dis- 
trict Court denied such request (J.A. 21). 

After the jury’s deliberation the foreman of the jury 
announced the verdict to be not guilty on all three counts 
in the instant case. The foreman called the attention of the 
court to the fact that he had ‘‘twisted’’ the numbers of the 
instant case and its companion case, No. 798-56, tried at 
the same time, in announcing the jury’s verdict and the 
foreman stated the verdict to be guilty as charged in the in- 
stant case and not guilty in No. 798-56 (R. 107) (J.A. 22, 
23). The other jurors agreed that this was the jury’s 
verdict (J.A. 23). The District Court then stated to the 
jury that appellant could not be found guilty on Count 
Three if he were also found guilty on the first two counts 
in the instant case. The District Court directed a verdict 
of not guilty on Count Three (J.A. 3, 24). Appellant’s 
motion to set aside the verdict was denied by the District 
Court and he was sentenced to serve two to six years on 
each count, the sentences to run concurrently (J.A. 3). The 
judgment of conviction was filed on January 18, 1957, and 
appellant was permitted by the District Court to appeal 
in forma pauperis (R. 121) (J.A. 3). 


STATUTES INVOLVED 
D. C. Code § 22-1801 (1951), provides in pertinent part: 


‘“Whoever shall, either in the night or in the daytime 
break and enter, or enter without breaking, any * * * 
yard where * * * goods or chattels are deposited 
and kept for the purpose of trade, with intent to break 
and carry away any part thereof * * * or to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years.’’ 


D. C. Code § 22-2201 (Supp. 1955), provides in pertinent 
part: 

‘Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or up- 
ward * * * shall suffer imprisonment for not less than 
one nor more than ten years,”’ 
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D. C. Code § 22-2204 (1951), provides in pertinent part: 


‘¢ Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from * * * any place or 
locality on a public or private * * * lot, field, inclosure, 
or space, an automobile * * * and operate or drive or 
cause the same to be operated or driven for his own 
profit, use, or purpose shall be punished by a fine not 
exceeding one thousand dollars or imprisonment not 
exceeding five vears, or both such fine and imprison- 
ment.”’ 

SUMMARY OF ARGUMENT 

Appellant is barred from challenging the sufficiency of 
the evidence by his failure to move for a judgment of ac- 
quittal at the close of the case. The fact that he moved for 
a judgment of acquittal notwithstanding the verdict is of 
no aid to him. In any ease, there was substantial evidence 
to support the verdict. The jury rendered a guilty verdict 
on all three counts of the indictment. While the rendition of 
a verdict of guilty on the third count was contrary to the 
District Court’s instructions, it did not constitute reversible 
error and it did not prejudice appellant. There was evi- 
dence adduced from which the jury could have found the 
value of the auto stolen amounted to more than $100.00. 
The District Court correctly instructed the jury on the 
intent necessary to a conviction of larceny and it properly 
refused appellant’s requested instruction. Assuming argu- 
endo that appellant’s contentions are correct, it would not 
require a reversal of the conviction. This is so because 
appellant was found guilty on two counts and concurrent 
sentences were imposed on him. 


ARGUMENT 


I 


The Evidence Was Sufficient to Support the Verdict. 


Appellant contends that the evidence adduced at the trial 
was not sufficient to support the verdict rendered by the 
jury (Br. at 7). The transcript of record in the instant case 
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reveals a failure by appellant to comply with F. R. Crim. 
P. 29 and to move for a judgment of acquittal at the 
close of all the evidence. Hence, in the absence of serious 
injustice, he is barred from obtaining appcllate review of 
the District Court’s denial of his motion for a judgment of 
acquittal notwithstanding the verdict of conviction. Battle 
v. United States, 92 U. S. App. D. C. 220, 206 F. 2d 440 
(1953). See cases collected in IV, Barron and Holtzoff, 
Federal Practice and Procedure, § 2225 (1951). There was 
no serious injustice present in the instant case but rather a 
plethora of substantial evidence to support the verdict. 

The verdict of a jury must be sustained on appeal if there 
is substantial evidence to support such verdict. Wigfall v. 
United States, 97 U.S. App. D. C. 252, 230 F. 2d 220 (1956) ; 
Thomas v. United States, 93 U.S. App. D. C. 392, 211 F. 2d 
45 (1945); Curley v. United States, 81 U. S. App. D. C. 389, 
160 F. 2d 229 (1947), cert. denied, 331 U.S. 817. The evi- 
dence showed the following. The Trew Motor Co., Inc., was 
located within the District of Columbia and had a lot in 
back for storing autos (R. 16). This lot was entirely 
surrounded by a high wire fence topped with barbed 
wire (R. 17). This lot was locked up on March 30, 1956, 
by closing two gates together by means of a chain 
and padlocking the chain (J. A. 4-5). The next day it was 
discovered that the padlock had been sawed off and a 1956, 
black, four-door Plymouth sedan was missing from the lot 
(J. A. 5, 6,7). This auto had been left on the lot on March 
30, for special delivery the next day (J. A. 6). A witness 
testified she drove with appellant to New York City on 
March 30 in a 1956, black, four-door Plymouth sedan and 
that appellant had changed the license tags on route (J. A. 
8, 10, 11-12). Appellant was stopped in New York City by 
a police officer and he was asked for and was unable to pro- 
duce a registration card or a driver’s license (R. 80) (J. A. 
13). When released by a New York City traffic court on 
personal bond to obtain the necessary documents, appellant 
surreptitiously drove the auto away from a New York City 
Police precint station house back to Washington, D. C. 
(J. A. 9). A Metropolitan Police Department officer found 
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the auto, about which there had been a stolen auto report, 
and he arrested appellant (R. 28-29, 62) (J. A. 9). Ap- 
pellant’s reaction upon arrest was to hold his head in his 
hands and pull at his hair (J. A. 7-8). At one time he stated 
that he owned the auto (R. 80), and again he stated that 
he was renting the auto from one Sonny Baer (J. A. 11), 
and again he stated that he rented the auto from one Dewey 
and he knew that it had been stolen (J. A. 7-8). On one 
occasion, he stated that he had gone to New York City with 
Sonny Baer and Dewey, and on another occasion he stated 
that he and his girl friend drove together to New York City 
(R. 45) (J. A. 7-8). The above evidence was more than 
enough to cause the jury to find appellant guilty of house- 
breaking and lareeny. Tractenberg v. United States, 53 
App. D. C. 396, 293 Fed. 476 (1923); Edwards v United 
States, 78 U.S. App. D. C. 226, 139 F. 2d 365 (1939), cert. 
denied 321 U. S. 769; Wright v. United States, 89 U.S. 
App. D. C. 70, 189 F. 2d 699 (1951) ; Gilbert v. United States, 
94 U.S. App. D. C. 321, 215 F. 2d 334 (1954). 


II 


The District Court Properly Directed a Verdict of Not Guilty 
on the Third Count of the Indictment. 


Appellant argues first that the District Court directed a 
verdict of guilty on the first two counts in the indictment 
(housebreaking and larceny) and thus infringed upon the 
function of the jury and violated appellant’s rights (Br. 
at 6). An examination of the transcript of record reveals 
nothing of the sort. The foreman of the jury, after the 
jary had been instructed and had retired for deliberation, 
announced the verdict of the jury on the first two counts 
(R. 101) (J. A. 22). Each and all of the jurors stated their 
agreement with the pronouncement by their foreman (R. 
102) (J. A. 23). In view of the evidence adduced at the 
trial, which has been discussed above in Argument I, the 
jury’s verdict was reasonable and proper. 

Appellant argues, however, that the jury did violate the 
District Court’s instructions and this in and of itself consti- 
tuted reversible error (Br. at 5). What occurred at the 
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trial was this. The District Court defined the crime of un- 
authorized use of a vehicle, which was the subject of the 
third count of the indictment, and the elements of such crime. 
(J. A. 20). The District Court then instructed the jury that 
it might find appellant guilty on Count Three if it found 
him not guilty on the first two counts (J. A. 20, 21). The 
jury returned a guilty verdict on all three counts (J. A. 23). 

It is obvious that the jurors found appellant guilty of 
housebreaking and larceny because the evidence against him 
was substantial. It is no less obvious why the jurors did 
not comply with the District Court’s direction and why they 
found appellant guilty of the unauthorized use of the auto. 
The evidence against appellant on this point was overwhelm- 
ing. It might appear that the District Court’s instruction 
not to deliberate on Count Three if a guilty verdict were 
reached on the first two counts was not emphatic enough. 
This particular panel was new to its job (R. 88). Yet how 
was there prejudicial error? This Court has held there is 
no error in the submission of both grand larceny and un- 
authorized use of vehicle counts to a jury and in the ren- 
dition of a guilty verdict on both counts. Therefore, the 
failure by the jury in the instant case to follow the District 
Court’s instruction could not constitute reversible error. 
Evans v. United States, 98 U. S. App. D. C. 122, 123, 
232 F. 2d 379 (1956). The District Court apparently was 
of the opinion that the law prohibited a convictoin of grand 
larceny and unauthorized use of a vehicle and it immedi- 
ately directed a verdict of not guilty on the unauthorized 
use of a vehicle count (J. A. 3, 24). Thus, appellant was 
the beneficiary of the District Court’s action. It is im- 
possible to see under the circumstances in what way there 
was error prejudicial to appellant. 


Ut 


Appellant Was Not Prejudiced by the District Court’s 
Instruction on the Larceny Count. 
Appellant’s remaining contentions go only to the larceny 
count of the indictment. He argues that there was no proof 
of the value of the auto and that the District Court erred in 
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refusing to instruct on this count as appellant requested 
(Br. 7-8). It should be noted at the outset that even if 
appellant’s legal arguments were correct his conviction 
would not be reversed. Since appellant was found guilty 
on two counts and concurrent sentences were imposed, the 
judgment of the District Court must be upheld if the con- 
viction of appellant on any count is valid. Hirabayashi v. 
United States, 320 U. S. 81, 85 (1948); Young v. United 
States, 94 U. S. App. D. C. 54, 212 F. 2d 236 (1954), cert. 
denied 347 U. S. 1015; Jackson v. United States, 94 U.S. 
App. D. C. 71, 214 F. 2d 240 (1954), cert. denied 347 U.S. 
1021. 

In any case, appellant’s arguments are not sound. As to 
the proof of the value of the auto, the District Court charged 
the jury that the Government must prove beyond a reason- 
able doubt that the value of the auto was $100.00 or more 
(J. A. 19). This was a correct instruction. McQuaid v. 
United States, 90 U. S. App. D. C. 59, 60, 193 F. 2d 696 
(1951). The evidence showed that the auto was a 1956 four- 
door Plymouth sedan ready for delivery on a sale and that 
it was stolen in March, 1956 (R. 19, 28, 72, 80). There 
could be no reasonable doubt that such auto was worth more 
than $100. 

As to the instruction requested and refused, the District 
Court in its charge to the jury paraphrased the statutory 
definition of grand larceny and defined the term used therein 
—‘‘feloniously take and carry away’’ as meaning the 
property must have been unlawfully taken by the defendant 
from the possession of another with intent to convert it 
to his own use (J. A.19). Then, the District Court charged 
the jury that the Government must prove beyond a reason- 
able doubt that appellant unlawfully took the auto with 
intent to convert it to his own use (J. A. 19). Appellant 
requested the District Court to tell the jury that one of the 
elements of grand larceny to be proved was ‘‘an intent 
to permanently deprive the owner of his property.’’ Such 
a request was denied (J. A. 21). Of course, the requested 
instruction should have been denied because the jury had 
already been instructed in substance that it must find intent 
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on the part of appellant to appropriate the stolen property 
to a use inconsistent with the property rights of the person 
from whom it was taken, and such instruction was all that 
was required. Pennsylvania Indemnity Fire Corp. v. Al- 
dridge, 73 U.S. App. D. C. 161, 163, 117 F. 2d 744 (1941). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Outver Gasca, 
Umted States Attorney. 
Lewis CaRRo.t, 
Cari W. BELCHER, 
Joun W. Kern III, 
Assistant United States Attorneys. 
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